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The IRS is providing taxpayers who have certified seriously delinquent tax debts 90 days to
resolve the delinquency before denying them an application for a passport, echoing previous
informal guidance from the agency.
In Notice 2018-1, 2018-3 IRB 299, dated January 16, the IRS issued guidance on the
implementation of section 7345 relating to the revocation and denial of passports for seriously
delinquent tax debts. Under the law, after the IRS certifies a tax debt of greater than $50,000,
Treasury will transmit certification to the secretary of state for passport revocation. Upon
notification, a taxpayer can challenge the certification in either district court or the Tax Court
under a claim that the certification is erroneous or that the IRS has failed to reverse the
certification. The guidance states that the IRS and the State Department will begin
implementation of the rules in January.
Internal Revenue Manual 5.1.12.27.7, updated December 20, 2017, previously explained that
the State Department will hold the application of a certified taxpayer open for 90 days to resolve
certification issues. The notice says such resolution could be through full payment, entry into an
installment agreement, or IRS acceptance of an offer in compromise. The notice also restates
the IRM conclusion that the taxpayers may not avail themselves of IRS appeals to challenge
certification.
“The IRS has repeatedly said there’s going to be 90 days. That is, in my view, inconsistent with
what the statute says," Anson H. Asbury of the Asbury Law Firm said. “The only authority for
this is because the IRS says so.” Asbury questioned whether the state department would
necessarily reach the same conclusion as the IRS.
In listing the IRS’s certification for seriously delinquent tax debts among its most serious
problems in her 2017 annual report, National Taxpayer Advocate Nina Olson also cites an email
from the IRS Small Business/Self-Employed Division commissioner as providing for the 90-day
holding period. The report recommends that a stand-alone notice be sent to all taxpayers 30
days before certification of their debt.
In her preface to the report, Olson notes that there are 800 taxpayers that owe more than
$50,000 with open cases in the Taxpayer Advocate Service that don’t meet an exception to the
definition of seriously delinquent tax debt. She states that she will be issuing taxpayer
assistance orders before commencement of the program to prevent the IRS from making those
referrals to the State Department.
Even though the notice would represent a step-up from informal guidance released on the IRS
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Olson said the insufficient notice prior to taxpayer certification is a potential violation of the due
process clause of the Constitution. Practitioners have previously predicted that the lack of a
right to challenge certification could result in litigation under the Fifth Amendment’s due process
clause and the right to international travel.
Asbury argued that a procedural due process problem was present within the certification and
revocation process as well. “You could get a letter on the day you are certified, by regular mail,
that denies you the right. So procedurally, what safeguard is there? There’s none. . . . They
don’t even know if they got the address wrong,” Asbury said.
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website, in terms of authority, it still leaves much to be desired, Asbury said. “All this guidance
is so light, and the consequences are big,” Asbury said, citing Olson’s report.

