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Conservation easements have been a popular preservationist’s tool 

for decades, in large part because of the tax benefits available to 

easement donors. The concept is straightforward: The donor grants 

a restrictive easement over a qualifying property to a qualifying orga-

nization and receives a tax deduction for the charitable contribution 

based on the value of the easement. The popularity of conservation 

easements remains steadfast too—if not greater than ever—for both 

the taxpayers who donate them and the nonprofit organizations that 

hold them. But like the legendary band, the sustained popularity of 

this land-protection tool has resulted in a much more complicated 

and detailed tax instrument. Today, a carefully crafted and well- 

executed qualified conservation easement truly is an intricate thing.

Akin to a Midwestern teenager’s first visit to Central Park, this 

article is only an introduction to the topic of conservation ease-

ments and not a thorough tour of the landscape. We will trace the 

history of conservation easements, particularly as an element of tax 

policy, and culminate with a partial review of recent developments 

in litigation.3 The rules respecting the deductibility of conservation 

easement donations are numerous and detailed. They stem not only 

from the statute and regulations but also from a variety of judicial 

opinions. This incomplete primer is not an adequate substitute for a 

consultation with an experienced practitioner with expertise in this 

subject matter.

So May I Introduce to You4 
(Getting to Know Conservation Easements)
Conservation easements protect both environmental resources, 

often called open space easements, as well as historical landmarks, 

sometimes known as façade easements. A conservation easement 

is first a matter of local real property law.5 In short, a conservation 

easement is a negative easement restricting the particular use of 

a property. The first “conservation easement” protected Frederick 

Law Olmstead’s Boston Greenways in the late 1880s.6 Conservation 

easements again were seen early in the 20th century when they were 

employed by the National Park Service to build the national park 

system.7 This article, however, does not address the necessary ele-

ments of an effective conservation easement as a matter of local law 

or real property law. Rather, this article will focus on the particular 

requirements for the donation of a valid conservation easement to be 

eligible for a federal income tax deduction.

The last 10 years have seen considerable growth in the scope and 

number of conservation easements.8 In 2003, 5 million acres were 

encumbered by conservation easements in the United States.9 By 

2014, the National Conservation Easement Database estimated that 

between 22 million and 40 million acres of American real estate was 

subject to conservation easements.10 Undoubtedly, the federal tax 

deduction for qualified conservation contributions has contributed to 

this growth. 

With so many easements and so many deductions, the Internal 

Revenue Service (IRS) also has been very active in the examina-

tion and litigation of the conservation contribution deduction in 

last decade. The volume of reported opinions in which the IRS has 

challenged the bona fides of, for example, façade easements has 

prompted some commentators to question whether these donations 

are still viable tax deductions.11 	

Despite the IRS scrutiny, conservation easements remain popular 

with congressional leaders and nonprofit organizations seeking 

to protect natural habitats and historical resources through the 

inducement of a tax deduction. While IRS examiners have been on 

the initiative, the deduction for conservation easements has enjoyed 

d Sullivan introduced 73 million Americans to the Beatles 
in 1964.2 The band’s massive popularity sparked a series 
of mop-topped copycats in what came to be known as 
the British Invasion. The Dave Clark Five, Gerry and the 

Pacemakers, and the Searchers all followed the Beatles’ formula 
to immediate success, but none of those bands has weathered 
the test of time like the Beatles. The Beatles surpassed those 
other bands in the annals of history because their music evolved 
into something five years later that was almost unrecognizable 
to one of those 1964 listeners. The songs were more complex, 
more intricate, and, in some ways more challenging—yet they still 
remained immensely popular. Many would maintain that those 
songs are among the very best songs recorded by the band.
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a preference over other outright charitable gifts since 2006 in a pro-

vision that has been repeatedly renewed by Congress. 

“With a Little Help From My Friends”12  
(Encouraging Conservation Through Tax Deductions)
The preservationists’ tool was not introduced to the incentive of a 

federal tax deduction until the 1960s, but they soon became friends. 

The IRS affirmed the first favorable federal tax treatment of a conser-

vation easement in a 1964 Revenue Ruling. The IRS declared: 

The gratuitous conveyance to the United States of America of 

a restrictive easement in real property to enable the federal 

government to preserve the scenic view afforded certain pub-

lic properties, is a charitable contribution within the meaning 

of § 170 of the Internal Revenue Code of 1954. The grantor is 

entitled to a deduction for the fair market value of the restric-

tive easement. …13

Though deductions for the donation of conservation easements 

presumably were permitted under the 1964 guidance, the deduction 

was not incorporated into the Internal Revenue Code for over a 

decade. In the meantime, 16 states adopted legislation allowing for 

conservation easements between 1969 and 1975.14 

The Tax Reform Act of 1976 amended the deduction for char-

itable gifts to include the donation of an easement exclusively for 

conservation purposes. The deduction was, and still is, an exception 

to the general rule that charitable contributions of partial interests in 

property are not deductible.15 

The 1976 Act allowed a deduction for the donation of a lease,  

option to purchase, or easement of at least 30 years over real proper-

ty to a governmental unit or qualifying charitable organization  

exclusively for conservation purposes.16 Conservation purpose was 

defined as the preservation of: land areas for public outdoor recre-

ation, education, or scenic enjoyment; historically important land 

areas or structures; or natural environmental systems.17 The new 

deduction, however, was set to expire after 12 months.18 

In the first act of congressional loyalty to the conservation 

contributions, the deduction was saved and extended with the Tax 

Reduction and Simplification Act of 1977. It was renewed, however, 

with a simple amendment that would have an enduring effect on 

the tax treatment of conservation easement donations.19 The 30-

year duration of a qualifying lease, option, or easement in the 1976 

language was dropped and replaced with the requirement that the 

contribution be “granted in perpetuity.”20 The change was intended 

to ensure that perpetual easements qualify “only in situations where 

the conservation purposes … will in practice be carried out”21 and to 

“limit deductible contributions to those transfers which require that 

the donee hold the easement.”22 

The amendment might also be viewed as an attempt to establish 

an objective standard for the donative intent behind a qualified 

conservation contribution. All deductible charitable contributions 

require a gift of property to a qualifying entity.23 The transfer of 

the donor’s entire interest in the contributed property generally 

provides some tangible evidence of the donative intent of the gift, 

i.e., the donor no longer has it, but the donee does.24 The intangible 

nature of a conservation easement can make it seem as though the 

donor has given away nothing at all. A donor may grant a restrictive 

conservation easement over his property but still retain many of 

the benefits of the property, including ownership and possession. 

The perpetuity of conservation purpose is meant to discourage 

any notion that a use restriction can be traded for a current tax 

deduction and removed when the restriction becomes inconvenient 

or the deduction invaluable. 

Viewed from that perspective, and consistent with the brief 

legislative history, it seems the enduring restriction on the donor’s 

property was intended as an objectively measured proxy for the 

donor’s intent. The perpetual gift demonstrated the donor’s intention 

to relinquish the granted rights to the property permanently. As 

we will see, if that was indeed the congressional intent, it has been 

lost in courtroom battles over technical readings of regulations that 

established that theoretical objective standard. 

“Strawberry Fields Forever”25  
(The Conservation Contribution Deduction Becomes Permanent)
The charitable deduction for the donation of a conservation ease-

ment became a permanent part of the Internal Revenue Code in 

1980.26 Section 170(h) allows a deduction for a “qualified conser-

vation contribution.” Whether preserving undeveloped property or 

protecting a historical location, a qualified conservation contribution 

is a qualified real property interest, donated to a qualified organiza-

tion, exclusively for conservation purposes.27 

A qualifying property interest may be one of three property 

interests: the entire interest of the donor other than a qualified 

The 1976 Act allowed a deduction for the donation of a 
lease, option to purchase, or easement of at least 30 years 
over real property to a governmental unit or qualifying 
charitable organization exclusively for conservation purposes. 
Conservation purpose was defined as the preservation of: 
land areas for public outdoor recreation, education, or scenic 
enjoyment; historically important land areas or structures; or 
natural environmental systems. The new deduction, however, 
was set to expire after 12 months.
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mineral interest, a remainder interest, or a restriction (granted 

in perpetuity) on the use of the real property. Leases and options 

were not preserved as qualifying property interests but were sub-

sumed into the new provision for perpetual use restrictions.28 The 

subsequent case law indicates that the most common, or at least 

most often disputed, qualified property interest is a perpetual use 

restriction over real property.29 

A qualified conservation contribution also requires that the prop-

erty interest be donated to a qualifying organization.30 While a qual-

ified organization may include governmental units, and any number 

of publicly-supported charitable groups, many qualified organizations 

that hold conservation easements are established for the purpose of 

protecting habitats and landmarks, such as Ducks Unlimited and The 

L’Enfant Trust Inc. 

The qualified conservation contribution must be made “exclusive-

ly for conservation purposes.” The definition of conservation purpose 

retained the intent of the original statutory provision but also 

expanded its scope, i.e., the preservation of open space,31 and added 

detail, e.g., defining certified historical structures.32 The expanded 

definition also emphasized that a contribution is not exclusively for 

conservation purposes unless the conservation purpose is protected 

in perpetuity.33 The emphasis on a perpetual conservation purpose in 

the statute is echoed in the regulations and, as we will see below, has 

been central in the development of the case law. 

Finally, the rules for qualified appraisers and qualified appraisals, 

which generally apply to any gift of property over $5,000, also apply 

to conservation easement donations.34 These rules have also been 

enmeshed in much of the conservation easement litigation.

“We Can Work It Out”  
(Amending the Conservation Contribution)
The Pension Protection Act of 2006 contained a series of riders 

targeting certain elements of conservation easement donations. 

The 2006 amendments were the culmination of a wave of interest in 

conservation easements apparently triggered by a series of articles in 

The Washington Post in early 2003.35 The reporters claimed abuses 

in the valuation of donation appraisals that formed the basis for de-

ductions and questioned the validity of certain façade easements that 

replicated protections already in place under local law. The questions 

raised in the articles were not necessarily novel and had even been 

litigated before but seemed to raise agency interest.36 

In summer 2004, the IRS issued Notice 2004-41, which claimed 

knowledge of taxpayers that “may be improperly claiming charita-

ble contribution deductions under § 170 of the Internal Revenue 

Code.”37 The notice advised taxpayers that the IRS would disallow 

deductions and impose penalties in such cases. It also suggested 

that it would penalize promoters and appraisers and revoke the 

tax-exempt status of charitable organizations that were involved in 

these transactions.38 

The Washington Post published a second cluster of articles in 

late 2004.39 The latter series of articles apparently caught the atten-

tion of the Joint Committee of Taxation, who launched an investi-

gation. The Senate Finance Committee followed that with a hearing 

in June 2005. Steven T. Miller,40 then-deputy commissioner for the 

Tax-Exempt & Government Entities Division, testified that the IRS 

would attack the problem of conservation easements and increase 

examinations of easement donors.41 

As a result of the uproar, Congress included amendments to 

qualified conservation contributions, and charitable gifts in general, 

as part of the Pension Protection Act of 2006. The actual amend-

ments, however, reflect the competing perspectives on the tax 

benefits associated with conservation easements. Special rules 

were added for eligible contributions of façade easements. 42 The 

thresholds for the imposition of accuracy-related penalties were 

lowered, and the reasonable cause defense for gross valuation 

misstatements was eliminated.43 General statutory definitions for 

qualified appraisers and appraisals were also added.44 

With the same series of amendments, Congress increased the 

allowable tax benefit for making a conservation easement donation. 

Before 2006, qualified conservation contributions were subject to 

the same rules as any charitable contribution of capital gain prop-

erty. That is, the donations were deductible up to 30 percent of the 

donor’s adjusted gross income (AGI) and the excess deduction, if 

any, may carry over for application to any of the following five tax 

years.45 The 2006 amendments increased the deduction limit to 50 

percent for conservation contributions and added 10 years to the 

carry-over period, for a total of 15 years.46 

“What’s the New Mary Jane”47  
(Current Legislative Developments)
Even as the IRS initiates hundreds of conservation contribution 

examinations and sends dozens of cases to the Tax Court, the IRS 

is well aware of the sustained congressional support of the conser-

vation contribution deduction. Congress has repeatedly renewed 

the 50 percent deduction preference/15-year carry-over provision 

added in 2006—and it has done so with IRS support.48 At the same 

time, the IRS has proposed restrictions on the organizations that 

hold conservation easements, modifications to the meaning of con-

servation purpose, and more reporting requirements for donors.49 

The tension between these two positions on conservation easement 

deductions—aggressive enforcement and preservation of preferen-

tial treatment—sends a mixed signal to donors and taxpayers. 

“Taxman”50 or “You Can’t Do That”51  
(IRS Litigation Over Conservation Contributions)
Understanding conservation easement donations today is driven 

as much by case law as it as by the enabling statute and guiding 

regulations. Commentators suggest that as many as 70 opinions have 

been issued on the tax treatment of conservation easement dona-

tions since 2005.52 The reported opinions have dealt with a number 

of different requirements for a qualified conservation contribution, 

sometimes with contradictory results.53 

For many years, the government’s litigation approach to a quali-

fied conservation contribution focused on the accuracy of the ease-

ment valuation. These disputes regularly involved dueling real estate 

experts and were often resolved when either the parties or the court 

engaged in a Solomonic division of value. Each case was driven by 

continued on page 70
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the specific facts surrounding the donation, 

valuation, and timing of the gift. 

Recognizing the time and expense asso-

ciated with these cases, the IRS changed its 

litigation strategy. It shifted to a focus on 

technical defects in the easement execution 

and began filing motions for summary judg-

ment seeking early dismissal of these cases 

as a matter of law. Recent court opinions 

have been shaped by this litigation strategy. 

The IRS has adopted litigation positions 

pressing specific interpretations of several 

regulatory requirements—in particular the 

regulations governing conservation purpose 

and qualified appraisals. The strategy has 

heightened (maybe artificially) the impor-

tance of language in lender agreements, local 

recordation statutes, donation documenta-

tion, and easement boundaries as the IRS 

seeks technical foot faults that might allow 

the disposition of cases without addressing 

the merits of the conservation donation or 

its value. As hinted at above, the strategy 

has been met with mixed results yielding 

contrary authority in some circuits.54 

The litigation strategy also raises the 

important question of whether the IRS’ 

positions are consistent with congressional 

intent. If, for example, the conservation 

purpose regulations do serve as a proxy for 

donative intent, should a technical error in 

execution deprive the taxpayer of a deduc-

tion for the contribution? Is that consistent 

with the spirit of the law? 

“When I’m Sixty-Four”55  
(The Problem of Perpetuity) 
The question of what constitutes a perpet-

ual conservation purpose was central to 

two cases that challenged deductions for 

façade easement donations. In Simmons 

v. Commissioner,56 the taxpayers donated 

façade easements over two Washington, 

D.C., parcels to The L’Enfant Trust Inc. The 

IRS argued that provisions in the easement 

deed that allowed the donee to consent to 

alterations of the façade or to abandon its 

rights altogether were inconsistent with a 

donation in perpetuity and in violation of 

the regulation. The Tax Court disagreed, 

finding that a deed provision requiring that 

any changes to the façade be consistent with 

local, state, and federal laws was sufficient 

to protect the conservation purpose of the 

donation. The government appealed, and the 

D.C. Circuit affirmed the Tax Court.57 The 

D.C. Circuit specifically noted the local rules 

hinted at in the Tax Court opinion and held 

that the consent and abandonment clauses 

have “no discrete effect on the perpetuity of 

the easements.”58 

In Kaufman v. Commissioner,59 the Tax 

Court ruled as a matter of law that a provi-

sion in the mortgage subordination agree-

ment60 that gave the lender priority over 

insurance proceeds in the event of a casualty 

event did not preserve the conservation 

purpose of the donation in perpetuity. The 

court reasoned that the donation of a façade 

in Boston’s South End historical district was 

not protected in perpetuity, because the 

donee’s right to its proportionate share of 

future proceeds was not guaranteed. 

The First Circuit Court of Appeals re-

versed the Tax Court,61 noting the reason-

ableness of a position that would deny the 

donors the benefit of a windfall from insur-

ance proceeds (in short, getting back cash 

for their donation) but holding that such 

a position should not be extended to third 

parties. The Circuit Court held that such a 

“reading of its regulation would appear to 

doom practically all donations of easements, 

which is surely contrary to the purpose of 

Congress.”62 The First Circuit’s opinion in 

Kaufman, like the D.C. Circuit’s opinion 

in Simmons, implies an acknowledgement 

of the goal of the perpetual conservation 

purpose regulations, i.e., to create an objec-

tive measurement of the donor’s intent to 

part with the property permanently, not to 

guarantee that the donation forever remain 

unchanged in the hands of donee.

“Any Time At All”63  
(Timing of Recordation)
The timely recordation of easement deeds 

and mortgage subordination agreements has 

generated a series of cases that also consider 

the perpetual duration of conservation 

purpose. Failure to record at the time of 

the donation is a consistent theme in these 

cases and calls into question the respective 

taxpayers’ motives. These are cases where 

the failure to meet an objective standard for 

donative intent (conservation purpose) is 

easier to reconcile with taxpayers’ actions 

(or lack thereof). 

The Tax Court has considered several 

New York City façade easements—all gener-

ally governed by the laws of New York state. 

Yet two memorandum opinions of the Tax 

Court both dealing with the timely recorda-

tion of the easement deed reached different 

results based largely on different facts. The 

taxpayers in Gorra v. Commissioner exe-

cuted a conservation deed over the façade 

of their New York City home in 2006 and en-

trusted it to the donee trust for recording.64 

The taxpayers took a 2006 tax deduction for 

the easement donation, and the IRS chal-

lenged it on the basis that the deed had not 

been recorded (thus, not securing the con-

servation purpose in perpetuity). The deed 

was delivered to the city registrar in 2006 

but was not recorded until January 2007. 

The court found that the easement deed was 

recorded at the time of delivery and allowed 

the 2006 deduction (though the value of the 

deduction was ultimately reduced due to the 

quality of the taxpayer’s appraisal).65 

The taxpayers in Zarlengo v. Commis-

sioner also executed a façade easement in 

New York City.66 The taxpayers executed 

the conservation deed with the donee in 

September 2004 and took a deduction for 

the 2004 tax year based on the conserva-

tion contribution. However, the deed was 

not recorded until January 2005.67 The IRS 

challenged the deduction because, without 

recordation, the conservation purpose was 

not protected in perpetuity. The Zarlengo 

court agreed, relying on a provision of New 

York law specific to conservation easements 

requiring recordation.68 Because recordation 

was mandatory for recognition of the instru-

ment under local law, the court found that 

the recordation date controlled and denied 

the deduction for 2004.

Conservation deeds are not the only 

documents subject to timely recordation to 

protect a conservation purpose in perpetu-

ity. The regulations require that any mort-

gages on the encumbered property must be 

subordinated to the easement to protect the 

conservation purpose. If those documents 

are not recorded at the time of the donation, 

the gift will not meet the perpetual conser-

vation purpose requirement. 

The taxpayers in Mitchell v. Commis-

sioner69 executed a conservation easement 

in December 2003. The encumbered proper-

ty was subject to a private mortgage secured 

by a deed of trust. The deed of trust was not 

subordinated to the conservation deed until 

2005. The taxpayers took a deduction for 

the conservation contribution on their 2003 

tax return, and the IRS challenged it on the 

Easements continued from page 29
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grounds that the failure to subordinate the 

deed at the time of the gift did not protect 

the conservation purpose in perpetuity. The 

taxpayers countered, relying on another 

regulation defining conservation purpose—

specifically, that a deduction will not be 

disallowed because, on the date of the gift, 

there is a possibility that the conservation 

purposes will be defeated, so long as on that 

date, the possibility is so remote as to be 

negligible.70 The taxpayers argued that the 

possibility of foreclosure was so remote as 

to be negligible at the time of the donation, 

such that subordination of the mortgage 

was unnecessary. Stated differently, the 

taxpayers argued that the so-remote-as-to-

be-negligible regulation should trump the 

mortgage subordination regulation. The Tax 

Court disagreed in a regular opinion, holding 

that the so-remote-as-to-be-negligible rule 

did not apply to the mortgage subordination 

rule, and the taxpayer’s failure to record the 

mortgage subordination at the time of the 

donation failed to protect the conservation 

purpose of the donation in perpetuity. The 

Tenth Circuit affirmed the Tax Court’s deci-

sion in Mitchell based on a plain reading of 

the regulation.71 

In Minnick v. Commissioner,72 the tax-

payer, a lawyer and former congressman,73 

did not execute a mortgage subordination 

agreement until five years after granting a 

conservation easement over the encumbered 

property and 18 months after filing a petition 

in Tax Court. The tardy mortgage subordi-

nation and whether it satisfied the perpetual 

conservation purpose requirement under 

the regulations became the central issue in 

the case. The taxpayer argued, among other 

things, that Idaho’s cy pres doctrine saved 

the conservation purpose. The Tax Court 

rejected that argument and found that the 

failure to subordinate the mortgage at the 

time of the donation did not protect the 

conservation purpose in perpetuity. The 

Ninth Circuit Court of Appeals affirmed the 

decision following the Tenth Circuit’s opinion 

in Mitchell holding that “[b]ecause a conser-

vation easement subject to a prior mortgage 

obligation is at risk of extinguishment upon 

foreclosure, requiring subordination at the 

time of the donation is consistent with the 

Code’s requirement that the conservation 

purpose be protected in perpetuity.”74	

“Here, There, and Everywhere”75 
(Boundary Substitutions)
The same question lurking in Simmons and 

Kaufman—the meaning behind perpetual 

conservation purposes—re-emerged in a 

line of cases about easements that allowed 

changes to the boundaries of the easement. 

For many years conservation purpose was 

the sole focus of the “in perpetuity” require-

ment, but Belk v. Commissioner demon-

strated that the requirement encompassed 

more than that.76 

In Belk, the taxpayers donated an open 

space conservation easement over a 184-

acre golf course. The easement agreement 

included a provision that allowed the 

taxpayers to substitute the property subject 

to the easement with contiguous property of 

an equal or lesser area. The IRS combined 

its argument that the donation was not 

a qualified real property interest with its 

argument that the conservation purpose was 

not protected in perpetuity—consistent with 

the Tax Court’s approach in earlier opin-

ions.77 The Belk court parsed the issue more 

carefully, holding that a qualified property 

interest must be subject to an independent 

perpetual restriction on use.78 The court held 

that because a use restriction existed only 

so long as the substitution provision in the 

agreement was not exercised, the donation 

did not constitute a “qualified real property 

interest” granted in perpetuity. The court 

did not reach the question of conservation 

purpose.

On appeal to the Fourth Circuit Court of 

Appeals, the taxpayers argued that the use 

restriction on the property was perpetual, 

because any property removed from the 

easement under the substitution provision 

had to be replaced by property of equal 

value subject to the same use restrictions. 

The Circuit Court employed a plain language 

reading of the statute, focusing on the use of 

“the” to modify real property in the statute 

as opposed to “some” or “any,” and rejected 

the taxpayer arguments.79 

“Can’t Buy Me Love”80  
(Qualified Appraisals) 
Qualified appraisals are a requirement for a 

deduction of any charitable donation of prop-

erty with a value in excess of $5,000 and play 

an important role in qualified conservation 

contributions.81 When Congress responded to 

calls to stiffen the standards for the conser-

vation easement deduction in 2006, qualified 

appraisals and qualified appraisers were 

among the provisions specifically amended. 

The IRS, in turn, stiffened its examination 

standards for these donation requirements.

The Tax Court took particular issue 

with the taxpayer’s qualified appraisal in 

Scheidelman v. Commissioner.82 The tax-

payer donated a façade conservation ease-

ment over her townhome in the Fort Greene 

Historic District of Brooklyn, New York, and 

employed an appraiser suggested by the do-

nee trust to prepare the qualified appraisal 

for tax purposes. The appraiser used the 

sales comparison approach to estimate the 

before-and-after market value of the proper-

ty and determined that the façade easement 

value was about 11 percent to 11.5 percent 

of the total value of the property, “based on 

consideration of a range of value that the IRS 

has historically found to be acceptable as 

well as historical precedents.”83

The Tax Court held the report did not 

constitute a qualified appraisal under the 

regulations emphasizing the need for infor-

mation about the valuation method and a 

“reasoned analysis” to complete a “qualified 

appraisal.”84 The court ultimately rejected 

the appraiser’s report because it “failed to 

outline and analyze qualitative factors” of 

the subject property.85 

On appeal, the Second Circuit Court of 

Appeals took a different view, holding that 

the taxpayer did, indeed, obtain a qualified 

appraisal for the façade easement donation.86 

The Second Circuit focused on two provi-

sions of the same regulation relied upon by 

the Tax Court as the basis for the reversal.87 

The regulation requires that a qualified 

appraisal contains both a method of valua-

tion and a specific basis for the valuation.88 

The Circuit Court held that the appraiser’s 

use of the before-and-after method and his 

reliance on a published IRS article propos-

ing an acceptable discount range for facade 

easements provided an appropriate method 

and a specific basis. The court further held 

that the appraisal accomplished the purpose 

of the regulation by giving the IRS “suffi-

cient information to evaluate the claimed 

deduction.”89

In Costello v. Commissioner,90 the Tax 

Court evaluated a qualified appraisal under 

the statutory definition added by the PPA 

of 2006. The taxpayers resided in an area 

that uses a density exchange program to 

restrict development. The taxpayers granted 

an easement to the county to sell a portion 

of their property for development. The tax-

payers then sold almost all of their available 

development rights. 

The taxpayers also commissioned an 

appraisal so that they might take a federal 
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income tax deduction. The appraisal deter-

mined the value of the taxpayers’ property 

without consideration of the development 

rights that had been sold or the easement 

that was granted to the county. The court 

found that the appraiser was not informed of 

these facts. The court further found that the 

appraisal was not a qualified appraisal under 

the regulations because it “failed to inform 

the IRS of the essence of the transaction in 

which petitioners engaged.”91 

“The End”92 (Conclusion)
With a maze of statutory and regulatory 

requirements, a litany of trial and appellate 

opinions, and the apparently inconsistent in-

tentions of Congress and the IRS, you might 

ask yourself if there is anything Sir Paul 

McCartney or John Lennon might give us 

to better understand the future of qualified 

conservation contributions. Maybe this: In 

the end, the easement you take is equal to 

the easement you make. 
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